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Dear Ms. Lahaie:

| acknowledge receipt of the Commission’s report regarding the
Chairperson-initiated complaint and public interest investigation into the
RCMP's response to anti-shale gas protestsin Kent County, New Brunswick,
file number PC-2013-2339.

| have completed areview of this matter, including the findings and
recommendations set out in the Commission’sinterim report.

| agree with Finding No. 1that, overall, RCMP members handled post-arrest and
detention procedures in a reasonable manner and in compliance with policy.

| agree with Finding No. 2 that, in general terms, RCMP members understood
and applied a measured approach in their dealingswith protesters.

| agreewith Finding No. 3 that, throughout the protests up to October 17, 2013,
the RCMP command team and the Crisis Negotiation Team made every effort to
bring stakehol ders together to achieve a resolution to the conflict. These efforts
werefrustrated, in part, by the intractable nature of the disputeand by the
absence of clear leadership on the part of the protesters,

| agree with Finding No. 4 that the information available to the Commission does
not establish, on the balance of probabilities that persons had an objectively
reasonabl e expectation of privacy with regard to their communications through
Facebook groups, or that the RCMP undercover operator "intercepted"” those
communications as outlined in the relevant jurisprudence.
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| agree with Finding No. 5 that any gathering of potentially private electronic
communications by the RCMP must be done only within the strictures of the
Criminal Code, Charter, and related jurisprudence.

| agreewith Finding No. 6 that, on the balance of probabilities, the open-source
information gathering in the cases of Protester B, Protester D, and Protester E
was not unreasonablein the circumstances.

| generally agree with Finding No. 7 that RCMP policy on the use of open sources
did not provide clear guidance asto the collection, use, and retention of personal
information obtained from social media or other open sources, particularly in
situations where no criminal nexus was determined, considering that at thetime
of the Kent County anti-shale gas protests, the RCMP did not have a policy on the
handling of personal information obtained from open sources.

However, on March 13, 2015, the Force adopted itsfirst policy on thisissue,
namely Operational Manual (OM) 26.5. "Using the Internet for Criminal
Investigations and Intelligence”. | take this opportunity to inform the
Commission that on July 15, 2019, the original version of OM 26.5. was amended
and is now titled "Using the Internet for Open Source Intelligence and Crimina
Investigations'. While this policy update changed the roles and responsibilities
of the Tactical Internet Operational Support (TIOS) Unit and unit commanders,
in addition to expanding the definition section to align policy with the most
recent technology developmentsin the area of open-sourceintelligence (0SI)
collection, it did not modify the core provisionsfound in the original version.

Following areview of OM 26.5.,, the Privacy Act, and RCMP policies on
information management, | am satisfied that members are now provided with
sufficient guidance on the collection, use and retention of personal information
obtained from social media. | find that OM 26.5. is not meant to be read asa
standal one document, nor to be used asa substitute for specialized training.
Rather, | consider that policy isacomplement to the existing legislative
framework (e.g. Privacy Act) and related jurisprudence and provides context
about the practical application of the investigative techniques within the
confines of thelaw.

The RCMP collects OS| to devel op actionable criminal intelligence and usessaid
information to carry out its mandate under the RCMP Act. OSl is always collected
in support of an established file or program activity and the type of information
gathered from social mediais based on the needs of the investigation or activity.
Pursuant to OM 26.5., RCMP employees performing intelligence-gathering
activities must ensure that the collection, use, and retention of personal
information obtained from open sources, such associal media, respect privacy
requirements | am satisfied that the RCMP scollection, use, and retention of OS
aredonein accordance with the present state of thelaw asit relatesto
informational privacy.
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Itisalso important to note that, since the collection of personal information from
social media must be directly related to a specific operational file or program,
theresultsare retained in the related operational file, like any other piece of
information collected during an investigation. Consequently, the retention
period of personal information collected from social mediawill be determined
based on the retention period of the associated occurrencefile, in accordance
with RCMP policies on information management.

In my view, the provisions of OM 26.5. are not intended to be so prescriptive as
to hamper an employegsability to analyze and evaluate the investigational
valueof any potentially collected information. Understandably, every potential
scenario cannot be described and provided for in policy, particularly so as police
techniquesand caselaw in thisarearapidly evolve and adapt to new and
emerging technology. However, should legislation and/or caselaw evolvein that
regard and require modifications to current practices, procedures, or policy,

the RCMP will do so through appropriate consultation with implicated
stakeholders

In light of my conclusion above, | do not support Recommendation No. 1 that the
RCMP provide clear policy guidance describing what personal information from
social mediasites can be collected, the usesthat can be made of it, and what
steps should be taken to ensureitsreliability. While | do not find that further
policy guidance asworded in the Commission’s recommendation is required,

| am satisfied that there are presently mechanismsin place, as briefly described
in the following paragraphs, to ensure that employees performing
intelligence-gathering activities are provided with the required guidance on the
use of social mediafor OSl collection.

When itisunclear if OS activities might be contrary to policy or could
potentially violatethelaw, policy directsdesignated practitionersto consult the
unit commander, the TIOS Unit, the National Covert Operations Unit, and/or
RCMP Legal Servicesfor guidance. Furthermore, all members performing
intelligence-gathering activities within the RCMP are required by policy to have
training. The"Introduction to Open Source Internet Research” Workshop
provided to Tier 2 0S| practitioners expands on the rules governing the
collection of personal information from social mediasitesand the usethat can be
made of such information and emphasizes on the need to confirm, corroborate,
or discredit OS| beforeit can be used in intelligence reports. In addition to that
workshop, Tier 30S| practitioners must also complete the “ Tactical Use of the
Internet” training. Thisfive-day classroom course provides advanced, in-depth
instructions on how to conduct investigative internet research and includes a
12-hour module on the use of social mediafor intelligence and investigative
purposes. In addition, thistraining provides memberswith an in-depth
explanation of OM 26.5., the relevant case law and the authorities applicable to
the collection and use of OS| found in various legislation.
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| take this opportunity to inform the Commission that the policy centre
responsiblefor OS| activities within the RCMPisin the process of creating a
Sharepoint collaborative environment site dedicated to Tier 2 and Tier 3
practitioners to ensure that they are kept current with thelatest changesin
legislation, techniques, methodol ogies, and case law rel ated to the collection,
use, and retention of OSI. | will direct that this collaborative environment be
launched as soon as possible after the release of the Commission'sfinal report.
Moreover, the RCMPisin the process of developing a course covering the
acceptable use of open-source intelligence, which will be available onlineto all
employeesviathe Infoweb Agora platform. The focus of thiscourseisto provide
employees with an understanding of existing legislation, policy, privacy impacts,
and caselaw related to the use of open-sourceintelligence. | will direct that once
itiscompleted, the newly developed Agora coursewill be made available and
communicated as such to all RCMP employees.

Finaly, | want to inform the Commission that, in the 2018-2023 Risk-based
Audit, Evaluation, and Data Analytics Plan, | approved an Audit on Open Source
Information. The RCMP Internal Audit, Evaluation, and Review Branch is
presently completing thedraft report for thisaudit, which will betabled at the
Departmental Audit Committee in the near future. The objectives of the RCMP
Audit on Open Source were to determine whether internet-rel ated open-source
activities conducted across the organization consistently complied with policy.
Specifically, the audit sought to determine whether the Force's policy related to
open source activities and information was established, adequate, maintained,
clearly communicated and followed by members and whether employeeswere
provided with the necessary training and toolsto support the discharge of their
responsibilitiesfor open source activities The Commission may beinformed
that any recommendations made by the Internal Audit, Evaluation, and Review
Branch following the completion of theaudit will befollowed by a management
action plan to ensure their implementation as expeditiously as possible.

| do not support Recommendation No. 2 that RCMP policy requirethe
destruction of records obtained from social media sources containing personal
information (such as screen captures of social mediasites) onceit is determined
that thereis no criminal nexus regarding the information.

While| agreewith the Commission that it is reasonablefor the RCMP to compile
information to gain a current intelligence profile of anindividual and to analyze
said information to determinewhether a criminal threat exists | disagreethat
onceitisdetermined that there are no criminal threats related to the said
individual, the personal information collected no longer servesa

law enforcement or criminal intelligence purpose and should not be retained on
file. The police have a duty to prevent crime and keep the peace, but they also
have a general duty to protect life and property that extends beyond crime
prevention and peacekeeping functions. During public protests, such asthe ones
that occurred in Kent County, the command team and/or lead investigator will
usetactical intelligence as an investigative tool to obtain information on groups
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involved in proteststo determine the amount of disruption agiven protest may
cause and whether therewill be any risk to participants, bystanders, police,

and the publicin general. In order to make that determination and in support of
its overarching goal to keep Canadians safe, the RCMP needs to have the ability
to access information on the participants even in situations where there is no
reason to believe that the participants were previously involved in criminal
activities. It is necessary for the police to learn more about the individualswith
whom they may potentially interact in order to adopt the appropri ate measured
approach.

Whileintelligence analysts might browse through a vast array of information
while conducting searches, including information on individual's associated with
various groups, only OSI relevant to the original request will be collected and
used to produce intelligence reports The type of information sought from open
sourcesor social mediaisnot limited in terms of categories or topics but it must
support the operational file. Theinformation is continuously subjected to
real-timeand historical analysesin order to determine and evaluate potential
threats. However, the nature of theinformation collected does not always have
an apparent criminal aspect. For example, in order to create a baselinefor the
activitiesof agroup of protestersand determineif it is of any interest to the
police, intelligence practitioners need to includein their reportsinformation on
the criminal background of theindividuals comprising the group, but also
information on those who do not have such a background. Indeed, commanders
will rely on the results of theintelligence process to make informed decisions on
the overall risk posed by aspecificgroup in order to develop an appropriate
strategic plan and response to the protests It istherefore justified that
information related to protesters befound in the operational file, even if some of
thoseindividuals are not associated to criminal activities. Thissituation is not in
any way different than that of personal information being obtained during an
investigation, by other means than open source, and being retained in the
investigational file, despiteit having no criminal nexus. Theinformation is part
of thefruitsof theinvestigation and supports the actions taken and the decisions
madein aspecificincident.

It isalso important to note that once an intelligence report containing OS|
and/or personal information has been created it becomes Operational
Information Resources of Business Value (OIRBV)1and must beincorporated

1Section S.1.1.1.1. of the Information Management Manual (IMM), chapter 1.1.“ Information
Management Stewardshig' providesthat | nfor mation Resour ces of BusinessValue are
materials regardless of format, that are created or acquired because they enable and document
decision-makingin support of programs, services and ongoing operations, and support
departmental reporting, performance and accountability requirements. Additionally,

IMM chapter 2.3.“ Operational Information Resources section 2.1. defines Oper ational
Information Resour ces of Business Valueasinformation supporting the mandate of the RCMP
in theenforcement of thelaw in the detection, prevention, or suppression of crime, aswell asthe
administration of individualswho have been involved in investigations under the Criminal Code,
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into or linked to the operational filefrom which theinitial 0S| search request
originated. Indeed, section 12.1.1. of the Information Management Manual 1.2.
creates an obligation for RCMP employeesto ensurethat all information
resourcesof businessvalue he or she createsor collectsisincorporated in the
RCMP Records Management Program. Therefore, all 0S| materials collected from
social media used to develop an intelligence report arefiled with said report
assupporting documents and are kept with any other information collected
during the investigation. Theintelligence report and its supporting
documentation become an integral part of the investigative material and have
the same retention period as the occurrence file. The retention periodsfor
OIRBV will vary depending on thetype of occurrences; therefore, the timeframe
for the purging of al information associated to afilewill depend on the offence
type and the corresponding prescribed retention period in accordance with the
Privacy Act and its regulations and RCMP policies.

For these reasons | find that proceeding to the destruction of records obtained
from social media sources and containing personal information would not be
reasonable and might not belawful considering that once the information is
used to produce OSl, it becomes OIRBV and needs to be retained in the
associated operational file in accordance with the Privacy Act and RCMP policies.

For the same reasons, | therefore do not support Recommendation No. 3 that the
RCMP develop a policy providing that, where the RCMP obtains personal
information that is determined to have no nexusto criminal activity,

the information should not be retained.

| disagreewith Finding No. 8 that it appearsthat RCMP members did not have
judicial authorization or other legal authority to conduct stop checks for the
purposes of information gatheringin away that constituted a"general
inquisition” into the occupants of the vehiclesand that the practicewas
inconsistent with the Charter rights of the vehicle occupants. As stated in

R V. Harrig? and related jurisprudence, whether requesting identification from
an individua engagesthe Charter depends on the facts and, moreimportantly,
on whether or not the individual was detained at the time when the information
was solicited. Following a careful review of the relevant material asit relatesto
thisfinding, particularly of the videos and check sheets3, 1am unableto
conclude, on abalanceof probabilities that the passengersof the vehicleswere
detained, or that the sole purpose of the stopswasintelligence gathering, or that
members acted improperly or in a manner which was inconsistent with the

federal and provincial statutes municipal bylaws and territorial ordinances. Operational
information resour ces of businessvaluealso include management of RCMP intelligence.

2R V. Harris 2007 ONCA 574, Seealso R v. Frank, 2012 ONSC 6274, R v. Grafe, 1987 CanL |l 170
(ON CA) and R v. Hall, 1995 CanL Il 647 (ON CA].

30nly 6 check sheetsdated July 27, 2013, and 2 othersdated July 26, 2013, wer elocated in the
relevant material. Additionally, while many videoswer e reviewed, it isuncertain whether they
areindeed the samevideosr eferenced by the Commission at paragraph 103 of itsreport, as
therewasno electronicreference provided in itsanalysis of thisfinding.
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Charter. Specifically, the video referred to by the Commission at paragraph 106
of itsreport does not capture thetotality of the interaction or any actions taken
by the member prior or subsequent to the request for identification. Some of the
other videos reviewed have very poor sound quality and did not capturethe
totality of the interaction. For these reasons, | find that there are simply not
enough facts or context upon which to derive any conclusions.

| disagree with Finding No. 9 that randomly stopping vehiclesfor a purpose
other than those set out in provincial highway traffic legislation without judicial
authorization and in the absence of the emergency investigation of a serious
crimewas, on the balance of probabilities inconsistent with the Charter rights of
vehicle occupants. | find that there was insufficient information provided by the
Commission in support of thisfinding detailing specific instanceswhere a
roadblock would have been unlawfully erected. | note that the jurisprudence
referred to by the Commission at paragraph 110 of its report, such as

Rv. Clayton4, refers to emergency situationsin which not only were exclusion
zones or roadblocks erected but the detained vehicles and vehicle occupants
were searched. However, areview of the relevant material in this case does not
reved that roadblocks or exclusion zoneswere arbitrarily established or that
individuals were being detained. Nor doesit indicate that individual and vehicle
searches occurred during this specified timeframe in the protest (i.e, June and
July 2013). That being said, several instanceswere found in the available
information suggesting that, at varioustimes during the protests, roadways and
highways were rendered inoperable or unsafe by felled trees, serious property
damage and arson occurred and that certain circumstances, at times, created a
hazard to public safety. The authority to create a perimeter in such
circumstances, of course, would be derived from common law, as contempl ated
by the examples summarized in Figueirasv. Toronto (Police Services Board)s,

at paragraph 59:

[...] Examples of the common law police power to control accessto
an areainclude establishing a perimeter around a police officer
who isexecutingan arrest (R. v. Wutzke, 2005 ABPC 89, at paras.
60-66), establishing a perimeter around a police officer who is
questioning asuspect or awitness { R v. Dubien, [2000] Q.J. No.
250, at paras. 14-26 (C.M.)), establishing a perimeter around a
crime sceneto preserve evidence (R. v. Edwards, 2004, ABPC 14,
25Alta. L.R. (4th) 165, at paras 4-6, 24-48, 66), and establishing a
perimeter around a hazardous area to preserve public safety

(ft c. Rousseau, [1982] C.S. 461, at pp. 461-62, 463-64 (Qc.)). It has
also been recognized that the police can establish a security
perimeter around a potential target of violent crimein order to
ensurethe target's protection (Knowiton, at pp. 447-48).

4[2007], 2 SCR 725.
52015 ONCA 208.
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| disagree with Finding No. 10 that, on the balance of probabilities, it appears
that the practice of searching persons entering the campsite was, in the
circumstances, inconsistent with theindividuals' right to be secure against
unreasonable search and seizure.

| note that the Commission’sfinding refersto the time of the blockade of the
SWN Resources Canada (SWN) compound on Route 134, which began on or
about September 29, 2013, and ended on October 16, 2013, the day before the
operation to end the blockade took place. Additionaly, | find thewording of the
present finding and the associated analysisto be somewhat vague asto whether
the Commission is referring only to searches of persons entering the campsite on
foot or also to searches of vehiclesthat were allowed to enter the campsite.

Thus, | proceeded on the assumption that the Commission is referring to both
scenarios during the above-mentioned timeframe

Regarding the search of vehicles entering the campsite, | note that during the
blockade of the SWN compound, Route 134 was closed to all traffic including
police vehicles out of necessity since some of the protesters unlawfully blocked
the entrance to the compound with avan and subsequently blocked Route 134
with felled trees. However, areview of the relevant material revealsthat some
vehicleswereallowed into the campsite, such asatrailer for the comfort of the
elders which was searched prior to entering the campsite following an
agreement with the protesters, aswell as avan that brought in food from timeto
time and avehicle bringing in and taking out "Porta Pottys", which were both
searched prior to being allowed into the campsite.

In determining whether the search of the vehicles entering the campsite was
reasonable, | must consider al the circumstances, specifically in this case, the
environment in which the searcheswere conducted. Obviously, the anti-shale
gas protests at times created an extremely hostile environment. Some protesters
issued threats of death and sexual assault against Industrial Security Limited
(I1SL) personnel and their families and police. Some protesters destroyed
hundreds of thousands of dollars' worth of SWN equipment. In addition, there
were persistent, albeit unconfirmed, rumours and reports from confidential
human sources of the presence of firearmsin the campsite. Warriors, who were
observed to be under the influence of drugs, were present at the campsite.

This environment, coupled with thelower expectation of privacy in motor
vehicles, leads me to the conclusion that the searches of the vehiclesallowed into
the campsite were reasonable. Infact, | find that the RCMP could have been
viewed as negligent in their dutiesif the decision not to search the very few
vehicles allowed into the campsitewould have resulted in theimportation of
weapons or explosives ultimately used to injure police or protesters.

With respect to the searching of persons entering the campsite on foot, | do not
agree with the Commission that Staff Sergeant V autour's and

Chief Superintendent Gallant's statements support the conclusion that the RCMP
engaged in a practice of searching persons entering the campsite. My review of
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those statements demonstrates that Staff Sergeant Vautour was definitive that
peoplewere not personally searched during the course of the timeframein
question. She does concede that at the beginning of the protestsit was possible
that some people may have been checked if they were carrying bags into the
protest site; however, sheis not certain on that account. Additionally, it could
not be determined from the relevant material that even if those searches
occurred, they were carried out during the blockade. Asfor

Chief Superintendent Gallant, he stated that he did not recall any persons being
physically searched given that there was no legislative authority to do so and
that it would not have been something that he would have endorsed.

In addition, both Superintendents Gilles Maillet and John Warr stated that they
had no knowledge of any personal searches being carried out as a matter of
practice, nor was there any standing order given to routinely search anyone
coming into the campsite. Finally, | notethat thereissomeindependent evidence
supporting the view that memberswere not routinely searching those entering
the campsite on foot. Mr. Chris Cainsford-Betty, Staff Operations Geophysicist for
SWN’s parent company, stated in an affidavit dated October 9, 2013, that "[...]
[firom my review of the video, it appears that the RCMP are allowing pedestrian
trafficfreely.”

Accordingly, itis my view that the avail able evidence does not support the
conclusion that therewas a practice of routinely searching or “patting down”
persons entering the campsite on foot

Although | do not support Recommendation No. 4 in regardsto the above three
findings, | believeit will serve asa best practice going forward that, members
involved in public order policing operations be provided with areview of law
and policy related to search and seizure, including the warrant requirement and
thelegal grounds establishing exceptionsfor warrantless searches. For this
reason, | will direct that said recommendation be shared through the public
order command structure.

| disagree with Finding No. 11 that, on the balance of probabilities, RCMP
members made several arrests of protesters pursuant to the

November 22, 2013, injunction without having reasonable grounds, from an
objective point of view, to believe they had committed an offence. Thiswas
apparently based on a misinterpretation of the conditions of theinjunction. It
appearsfrom my review of the relevant material that thereis no evidence to
support the conclusion that the RCMP made several arrests based on a
misinterpretation of the November 22, 2013, injunction.

| find that the videos referred in the Commission's analysis do not depict anyone
beingillegally arrested, nor do they clearly demonstrate alack of understanding
of the provisions of theinjunction. Additionally, | note that

Constable Marco Johnson indicates in his notes that Protester Y was arrested
because hewas found within 250 metres of the SWN trucks.
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Constable Frederic Langlois, another member involved in the arrests, describes
ProtestersY and Z as being arrested for the same reason. In my view,

these notebook entries seem to indicate that both protesters were standing
within 250 metres of the SWN vehicles when they were arrested, which would
bein accordance with the provisions of theinjunction. | note that the
Commission did not refer to the notes of Constables Johnson and Langloisin its
analysis

The Commission also refersto the fact that the Crown Prosecutor refused to
approvethe chargesfor both protestersto support the view that members made
arrests that were contrary to the provisions of theinjunction. Whilel
acknowledge that there was a disconnect between the reasonsfor the arrests
asindicated in the members' notes, the content of the Prosecutor's Information
Sheets, and the chargesthat were proffered for approval, | find that the fact that
the Crown refused to approve the chargesis not material to the reasonsfor the
arrests.

Therefore, | am satisfied that RCMP members had reasonable grounds, from an
objective point of view, when they arrested several protesters pursuant to the
November 22, 2013, injunction. Notwithstanding this conclusion, | nonethel ess
support Recommendation No. 5 that the RCMP provide memberswho are
engaged in the policing of public protestsor public order policing with detailed,
accurate interpretationsof the conditions of any injunction or uniquelegal
provisions that they are expected to enforce, obtaining legal advice as necessary.

Indeed, | find that the Incident Commander or Critical |ncident Commander
should be responsibl e to disseminate to members engaged in policing public
protests the accurate information concerning the enforcement of any
injunctions. Consequently, | will direct that OM 55.2."Aboriginal Demonstrations
or Protests’, aswell asany other RCMP policy requiring that membersenforce
injunctions such asOM 37.7."Labour Disputes’, be amended to provide that the
Incident Commander and/or Critical Incident Commander should ensure that
members under their command are briefed on the conditionsand
interpretations of any injunction that they are expected to enforce and are
provided with all the nuances and unique background information regarding the
specific protest or public order event. Additionally, | wish to inform the
Commission that the RCMP is currently seeking to provide national oversight
with respect to RCMP employees engaged in public protest/public order
activitiesin general by developing a policy on public assemblies which will
providefor al protests not only protestsinvolving Indigenous matters
specifically. Consequently, | will further direct that a section similar to the one
mentioned above beincluded in the new policy on public assemblies

| partially agree with Finding No. 12 that, given thelack of particul arized
information in the allegations, there wasinsufficient information available to
concludein general termsthat road closuresand the re-routing of traffic during
the anti-shal e gas protests was unreasonable. Likewise, there was insufficient
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information to support the allegation that mediawere unreasonably denied
accessto protest sites.

Theonly specificallegation provided in the Commission’s analysisin support of
thisfinding relatesto the arrest of Mr. Dallas McQuarrie and of other protesters
for mischief and obstruction in circumstances where the roadway was being
blocked by protesters, thus preventing SWN from using it. In those given
circumstances, | find the arrestsfor mischief and obstruction to be lawful and
reasonable. Additionally, | notefrom theinformation provided by witnesses to
these particular arreststhat the members had the situation under control in
minutes and that the road closure was of brief duration. Since there were no
other specific allegationsin support of thisfinding, a perusal of the relevant
material was undertaken in order to fully respond to thisfinding. This review of
the relevant material, particularly the instances of road closures alluded toin the
briefing notesto the Commissioner during the relevant time, allows meto
determinethat, in fact, theinstances of road closures, buffer zones, or traffic
rerouting were generally minimal, necessary, and reasonable.6 Therefore, in my
opinion, there is enough information found in the relevant material to support a
finding, on the balance of probabilities, that the instances of traffic rerouting or
road closures during the anti-shal e gas protest were brief, necessary,

and responsive to the circumstances and therefore reasonable. Likewise,

with respect to the media having access to the protestssites a review of the
relevant material, including the numerous media articles referenced by the
affiantsin support of the injunction, aswell asthetelevised press conference
held at the protesters camp on Route 134, |eads me to conclude that the media
had unfettered accessto the protest sites.

| agreewith Finding No. 13 that, in its report regarding Protester Fscomplaint,
the Commission found, on the balance of probabilities, that the decision to
restrict the complainant's accessto the protest site to prevent crime and ensure
public safety was not unreasonabl e in those circumstances.

| support Recommendation No. 6 that, decisionsto restrict accessto public
roadways or other public sites be made only with specific, objectively reasonable
rationalesfor doing so, and, if legally permissible, be done in away that
interferes with the rights of personsin as minimal afashion as possible,

for example, a buffer zone aslimited in size as possible and an exclusion that is
asshort in duration as possible. However, | will not direct that any action be
taken in relation to said recommendation as | am satisfied that RCMP operations
in that regard are already in linewith the terms of the recommendation.

While| support Recommendation No. 7 that, particularly when policing a public
protest, members be cognizant of thelimits of their powers, specificallyin
relation to curtailing protesters' ability to assemble and expressthemselvesin a

© See briefing notes dated June 5, 2013; June 19, 2013; and July 29, 2013, located in the electronic
document “Briefings’, Document ID 128, Investigation # 2013-83622.
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lawful manner, | will not direct that any action betaken in that regard since | am
satisfied that RCMP operations are already in linewith the terms of the
recommendation.

| agreewith Finding No. 14 that, at thetimethe anti-shal e gas protests policing
operation began, with Some notable exceptions, the members assigned to the
operation did not have sufficient training in Indigenous cultural matters

| support Recommendation No. 8 that the RCMP require all membersto review
the RCMP's Native Spirituality Guide, and that all membersinvolved in
Indigenous policing, including members of tactical troops and public order units
involved in policing protests by Indigenous persons, be required to attend a
training program that is specifically aimed at understanding Indigenous cultural
issues.

In support of the above, | wish toinform the Commission that, sincethe

Kent County anti-shal e gas protests, the RCMP has deployed ongoing efforts on
training current and new membersto keep pace with the diversity,
understanding, and compassion required to execute policing dutiesin abias-free
manner and to provide memberswith asolid knowledge of cultural elements
and history of our Indigenous communities. In total, the RCMP offers no less than
29 learning programs at the divisional and national levels that include
Indigenous culture as part of its curriculum; 24 of these programs or courses
were created for and are presented directly to members of the RCMP with the
intent of increasing Indigenous cultural knowledge and 26 of those courses
contain material on Indigenous culture with afocus on regional traditions or
geographic differences.

| also wish to inform the Commission that the RCMPis presently developing a
new Indigenous Awar eness Guide that will highlight the distinct and unique
cultures, languages political and spiritual traditionsof Canada's First Nations,
Metis, and Inuit peoples. Thisguideisintended to educate and increasethe
RCMP's employees’ cultural awarenessand understanding of mattersrelated to
the delivery of Indigenous policing services and interactions with Indigenous
peoples. | am satisfied that the new Indigenous Awar eness Guide will expand on
theinformation provided to memberswith regard to Indigenous cultural issues.
Therefore, in order to implement thefirst part of the Commission's
recommendation, | will direct that, once the new Indigenous AwarenessGuideis
completed, a national communique be sent to all employees requesting that they
review both the current Native Spirituality Guide and the newly devel oped
Indigenous Awar eness Guide.

Asfor the recommendation that all membersinvolved in Indigenous policing,
including members of the tactical troops/public order unitsinvolved in policing
protest by Indigenous persons, be required to attend atraining program
specifically aimed at understanding Indigenous cultural issues, | will direct that
the Commanding Officer of each division identify training specifically aimed at
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understanding the cultural issues of the Indigenous communitiesfound in their
division and ensure that its memberstake said training. The results will be
recorded on the members training record through HRMIS.

| agree with Finding No. 15 that the available information suggests that RCMP
membersdid not, either deliberately or unwittingly, unnecessarily interferewith
I ndigenous ceremonies or sacred items Based on my review of the relevant
material, | am able to confidently determinethat RCMP members generally
demonstrated great carein ensuring that their intervention was necessary and
mindful of cultural traditions. When in doubt, continuous consultation with
community elders were madein order to obtain clarificationsin regard to
religiousand spiritual ceremoniesand sacred objects prior to theintervention.
When ceremonies were happening on busy public highways, this at times,
presented significant public safety concerns. In using the measured approach,
members resisted intervention and generally managed the risks to the extent
where they could ensurethe safety of al theindividualsinvolved. When
intervention was required, every effort was made to respect cultural beliefsand
traditions by seeking further consultation or by means of dialogue with the
involved protesters. However, | understand and acknowledge the concern that,
at times, due to what appears to have been alack of appropriate communication
or guidance, the handling of sacred objects during certain arrests, specifically,
could reasonably haveled oneto perceive an interference with said sacred
objects.

| support Recommendation No. 9 that the RCMP initiate collaboration with
various Indigenous stakehol ders with a view to devel oping a context-specific,
practical procedure providing guidance to memberswith regard to the handling
of sacred itemsin various contexts. Considering the country's demographics and
thevaried traditions, beliefs, and practices of its Indigenous communities, | find
that the implementation of the present recommendation should be done at the
divisional level, and | will therefore direct the Commanding Officers of each
division to ensure collaboration isinitiated with their relevant local Indigenous
stakeholdersin order to develop appropriate and culturally sensitive
procedures, as referenced in the Commission’s recommendation.

| agree with Finding No. 16 that, on the available evidence, the Commissionis
satisfied that RCMP members did not differentiate between Indigenousand
non-Indigenous protesters when making arrests, nor did they demonstrate bias
against Indigenous protestersgenerally.

| agreewith Finding No. 17 that the RCMP did not act as private security for
SWN. Itsrolewasto keep the peace and ensure public safety while respecting
the protesters' right to protest. Based on the availableinformation, the RCMP's
interactionswith SWN Resources Canada were reasonablein the circumstances.

| agree with Finding No. 18 that, the decision to isolate members of the
Crisis Negotiation Team (CNT) from information about operational planning,
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however well-intentioned, indirectly led to the unfortunate and regrettable
situation of the tactical operation occurring shortly after RCMP negotiators
offered tobacco to campsite protest |eaders.

| support Recommendation No. 10 that, although there are reasonabl e rational es
for maintaining separation between negotiators and operational planners,

the RCMP should give consideration to morefully informing CNT members of the
overdl strategy being pursued to avoid regrettable misunderstandings that can
damage relati onships between the RCMP and members of the public.

| acknowledge the consequences that the decision to i solate members of the CNT
from information about the operational plan had in thiscase. | wish toinform
the Commission that consideration has been given to the present
recommendation and it wasfound that the Tactical Operations Manual (TOM)
Part 3"Crisis Negotiations Team" should be modified to provide that the CNT
Team Leader be made privy to the overall operational strategy being pursued by
the command team. This modification should al so specify that it would be the
responsibility of the CNT Team L eader to sharewith the other membersof the
team only the information necessary to fulfil the CNT'srole. | will direct that this
be done.

| support Recommendation No. 11 that the RCMP should consider drafting a
policy that is specifically tailored to the CNT's rolein the context of public order
policing. | wish to inform the Commission that this recommendation has been
considered and, it was determined that TOM 3.1 "Crisis Negotiation
Responsibilities’ could better reflect the different roles played by the CNT.

| will direct that this be done.

| agreewith Finding No. 19 that, given the terms of the injunction, the RCMP had
thelegal authority to conduct the operation and, on the balance of probabilities,
itwasareasonable exercise of their discretion to do soin al the circumstances.

| disagree with Finding No. 20 that it would have been prudent to allow more
time for negotiationsand areview of theinjunction in court before proceeding
with the operation. | also disagree that allowing more timefor negotiations,
particularly after the CNT's negotiations had already bornefruit, would have
been reasonable and desirablein the circumstances.

My review of the relevant material reveal's that Superintendent Maillet cited
several reasonsfor refusing to delay the operation in favour of further
negotiation as requested by Inspector Fraser and Constable Denny.
Notwithstanding the fact that the ISL employees had been allowed to leave the
compound, he articulated a number of concernsthat led him to the conclusion
that the operation needed to proceed on October 17, 2013. These concerns
included the presence of Warriors at the campsite, who were seen to be under
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theinfluence of drugs, and unconfirmed intelligence reportsof thelikely
presence of firearms at or near the campsite.

| note that the Commission recognized in itsanalysisthat, notwithstanding the
release of thelSL employeesthe day before the commencement of the operation,
the RCMP till faced a difficult decision in determining whether to proceed with
the operation as planned as the situation just before the operation was volatile
and not proceeding with the operation could haveled to a more explosive and
dangerous confrontation at alater date. In addition, | find that thereisno
indication in the relevant material with respect to how much time

Inspector Fraser and Constable Denny required for further negotiation. Astiming
is of the essencein these types of operations, this el ement would have been a
consideration in the Incident Commander'srisk analysis. | note that the
Commission'sinvestigators did not broach thisissue with

Superintendent Maillet, Constable Denny, or Inspector Fraser.

Therefore, | am satisfied that, on a balance of probabilities, the decision taken by
Superintendent Maillet to deny the request for further timefor negotiations and
to proceed with the operation as planned on October 17, 2013, was prudent and
areasonable consequence of hisrisk analysis based on theinformation known to
him at the relevant time.

| partially agreewith Finding No. 21 that, in general terms, and with certain
exceptions (arrests conducted pursuant to the November 22, 2013 injunction],
during the anti-shale gas protests, RCMP members had reasonable groundsto
arrest personsfor various offencesincluding mischief and/or obstruction,

and that, in genera terms, theforce used in conducting arrestswas necessary
and proportional in the circumstances. While | agree with the Commission that
RCMP members had reasonable groundsto arrest personsfor various offences
including mischief and/or obstruction, and that, in general terms, theforce used
in conducting arrests was necessary and proportional in the circumstances,

as mentioned previously, | am satisfied that members also had reasonable
groundswhen they arrested several protesters pursuant to the

November 22, 2013, injunction.

| agreewith Finding No. 22 that the handcuffs that wereinitially placed on
Protester C and Protester D werelikely tighter than was necessary to restrain
them.

| support Recommendation No. 12 that in situations such as public order
policing when RCMP members may be required to arrest persons using plastic
tiewrap handcuffs, the restraints only be applied with as much force asis
necessary to safely restrain thearrested person. | find that this recommendation
isin linewith the use of force principles of proportionality, necessity, and
reasonablenessidentified in caselaw, and | am satisfied that RCMP's operational
practicesin that regard arein accordance with said recommendation.
Consequently, | will not direct any further action.
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| agree with Finding No. 23 that it is reasonabl e to conclude that the persons
maintaining the blockade were committing mischief, in that they were
interfering with SWN's ability to useits equipment, and others at the campsite,

if not necessarily active participantsin the blockade, were partiesto the offence
of mischief. In addition, theinjunction order specifically prohibited persons from
impeding SWN'swork at the compound and authorized policeto arrest persons
violating the termsof theinjunction. Thus, arrests of personsat the campsite
were reasonablein the circumstances,

| agree with Finding No. 24 that it was reasonable for RCMP membersto arrest
Chief Sock and the council membersfor the offence of mischief when they sat
down in front of the SWN compound and refused to leave.

| agreewith Finding No. 25 that physical force such as pushing, striking, or using
pepper spray to control the protesters was used after the protesters physically
tried to break through the police lineand were effectively participatingin ariot.
Given the risks posed by the protesters and the concerns regarding the safety of
RCMP members and the public, the use of force including pushing, striking,

or deploying pepper spray was necessary in the circumstances and was
proportional to the conduct encountered by the members.

| agree with Finding No. 26 that, in the context of the standoff, it was necessary
for membersto use force (including sock rounds and the drawing and/ or
pointing of firearms), and the type and amount of force used was proportional to
the conduct that the members encountered.

| agree with Finding No. 27 that Emergency Response Team members had
reasonabl e grounds to suspect that protestersin the woods might be carrying
firearms or explosive devices because of the standoff with an armed protester
that had occurred earlier that day, and because Molotov cocktails had been
thrown from the woods by unidentified protesters earlier that day.

| agreewith Finding No. 28 that, given that Emergency Response Team members
had reasonable grounds to suspect that protestersin the woods might be
carrying firearmsor explosive devices, from the evidence availabletoit,

the Commission finds that the pointing of afirearm did not constitute an
unreasonabl e use of forcein the circumstances.

| agreewith the Finding No. 29 that pointing or firing firearms|oaded with sock
round ammunition amounted to a measured response to the behaviour of
individuals whose actions posed athreat to themselves, police officers, or the
general public, in a context where other methods of intervention would have
been inappropriate.

With respect to Finding No. 30 that the Commission did not find any evidence of
direct physical contact between police service dogsand protesters, | agree that
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the evidence showsthat police service dogswere used as a psychological
deterrent only. Consequently, the use of police service dogs complied with RCMP
policy and the Incident Management/Intervention Model. | concur with the
Commission that the relevant C-227B Case Report documents, which must be
completed according to RCMP policy, could not belocated in the relevant
material.

| agree with Finding No. 31 that the evidence before the Commission does not
support the allegation that, on October 17, 2013, RCMP memberswere
“ill-equipped so that some might suffer physical harm, which would result in the
vilification of protesters'.

| disagree with Finding No. 32 that, although there had been no reliable
information about firearms at the campsite, there had been several rumoursto
that effect. It would, therefore, have been reasonablefor the Tactical Operational
Plan to have provided for the possibility of there being firearms and explosives
at the campsite.

While there may not have been aformalized process contained within the
operationa plan to deal with the possibility of the presence of firearms and/or
explosives at the campsite, | find that it isclear in the relevant material that the
possibility of firearms being at the campsite was addressed in the operational
plan. In addition, thefileis repletewith referencesto the possibility of firearms
in or near the campsite The operational plan notes that there was asignificant
amount of unconfirmed information that certain individuals may have been in
possession of firearms. The plan a so allowed for the handlers of confidential
human sourcesto be notified if firearms were seen at the protest site.
Furthermore, the operational plan stated that the Tactical Troop Commanders
Incident Commander, and standard operating procedures would dictate how
best to deal with "any threat or resistance encountered.” In my view, it was
preferable to allow members to address the discovery of firearms or explosive by
using their training and experience rather than to require them to follow a
processthat may or may not be workable given the highly volatile and stressful
nature of the protests,

| agree with Finding No. 33 that, in the circumstances and in keeping with the
measured approach, it was not unreasonable for the tactical troopsto initially be
directed to wear Level 2 gear.

| agree with Finding No. 34 that it was reasonabl e for the RCMP to have decided
to use policevehiclesasa"movable' barricade. Once the situation had
deteriorated, it was reasonable for RCMP membersto prioritize the safety of all
parties and the maintenance of order over attempting to preserve the police
vehicles. In the end, the burning of the vehicles was the responsibility of the
PErONaS) who illegally set them ablaze
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| partly agree with Finding No. 35 that, in the totality of the circumstances,
it would have been reasonable for the RCMP to have had a contingency plan
providing for the possibility of alarge number of belligerent protesterson
Route 134.

| acknowledge that the operational plan operation does not addressthe
possibility of asignificant increase in the number of belligerent protesterson
Route 134, onceword of the operation to take down the campsite was underway.
That being said, a review of the relevant material indicatesthat

Superintendent Maillet was very much alive to the possibility of alarge number
of belligerent protesters on Route 134, and, given the resources at his disposal,

| find it isreasonable to conclude that he did not feel the need to make specific
provisionsfor that eventuality in the operational plan. Indeed,

Superintendent Maillet had a number of Quick Response Teamsthat could be
deployed to support tactical team memberswhen the need arose and tactical
troopsfrom"J’, "H", and “C" Divisions were being brought in to deal with the
increase in protesters expected when the operation began. Therefore,
Superintendent Maillet had 200 members at his disposal for the operation and
he did not need more resources. In my view, Superintendent Maillet, and
presumably most other members, were very much aware of the possibility of an
increase of the number of belligerent protesters on Route 134 once the operation
began.

Therefore, whileit would have been reasonablefor the Operational Plan to
addressthe possibility of alarge number of belligerent protesters on Route 134,
| find that the absence of such a provision was not unreasonable and in all
likelihood would not have changed how the RCMP handled the protesters'
response to the dismantling of the campsite on Route 134.

| partly agree with the Finding No. 36 that the decision not to inform the schools
about the imminent operation was reasonable, although it would have been
prudent for the Tactical Operational Plan to have been modified to ensurethat
children were able to get to school prior to the operation commencing. Whilel|
agreewith the Commission’s conclusion that Superintendent Maillet' s decision
not to inform the school authorities of the impending operation was reasonable,
| find that there isinsufficient evidence to conclude that the operational plan
could have been modified in such away asto allow the children to attend school
and at the same timeto prevent word of the impending operation from reaching
the protesters

Itisclear that Superintendent Maillet had to balance theinconvenienceto the
children and school staff with the need to carry out the operation in a manner
that minimized risk to the public, the protesters and the members. In my view,
public and police safety, which required secrecy with respect to thetiming of the
operation, took precedence over any inconvenience to the school children,
teachers, and staff. | also note that the Commission investigators did not
specifically broach theissue of modifying the operational plan with
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Superintendent Maillet. Asaresult, | do not have any evidence with respect to
how the operational plan could have been modified, if at all, to accommodate the
school children’s need to get to school, while maintaining secrecy of the
impending operation.

| agree with Finding No. 37 that thereis no evidence to support the claim that
agents provocateurswere used by the RCMP on October 17, 2013.

| agreewith the Finding No. 38 that there is no evidence that non-RCMP
members were used during the operation on October 17, 2013.

| look forward to receiving your final report on this matter.

Kindest regards,

Brenda Lucki
Commissioner



